ORI

——— ot

[EPRR AP R

B e I R v AR TR,

2us o epmtn o ot

-

¢

-

40292 ~= rederal Kegister / Vol. 50, No. 191 / Wednesday. October 2, 1985 / Proposed Rules

AGENCY
40 CFR Part 261

" I[SWH-FRL 2871-7)

" Mining Waste Exclusion_ -

-AGENCY: Environmental Protection
Agency. _
ACTION: Notice of proposed rnilemaking.

SUMMARY: On October 21, 1980,
Congress enacted Pub. L. 96482 which

" included various amendments to the

Resource Conservation and Recovery
Act (RCRA). Section 7 of these revisions
{the "Bevill Amendment") excluded
“solid waste from the extraction,
beneficiation, and processing of ores
and minerals” from regulation under
Subtitle C of RCRA pendmg completion
of studies called for in Sections 8002 (f)
and (p) of RCRA. On November 19, 1880,
EPA amended its regulations to reflect
this exclusion (45 FR 76618). In the
preamble to that rulemaking, EPA
tentatively interpreted the exclusion to
encompass “solid waste from the °
exploration, mining, milling, smelting,
and refining of ores and minerals™ (45
FR 76619). Today's proposed
rulemaking, if promulgated as a final
rule, would eliminate from the mining
waste exclusion many wastes from
processing ores and minerals (other than
phosphogypsum, bauxite refining muds,
primary metal smelting slags, and slag
from elemental phosphorus reduction)
and would relist six smelting wastes
previously listed as hazardous. EPA
believes that this revised inlerpretation
more accurately represents the intént of’
Congress when it enacted the mining
waste exclusion and best serves the
policy objectives of RCRA.

DATE: EPA will accept public comments
on this proposal until December 2, 1985.

‘The Agency will hold a public-hearing -

on November 14, 1985; see’.
“SUPPLEMENTARY INFORMATION" section
for details.

ADDRESSES: Comments should be sent
to the Docket Clerk, Office of Solid
Waste (WH-585A). U.S. Environmental
Protection Agency. 401 M Street SW.,
Washington, DC 20460. The public
docket for this proposal is available in-.
Room S212 at the above address for
viewing from 9:00 a.m. to 4:00 p.m.,

- Monday through Friday, excludmg

holidays. The public hearing is in’

* Washington, DC at the Department of

Health and Human Services, North
Auditorium, 330 Independence Avenue
SW. Attendees should use the “C"
Street entrance.

RCRA/Superfund Hotline at (800] 424-
8346 or 382-3000. For technical
information contact Dr. Dexter Hinckley,
U.S. Environmental Protection Agency,
Office of Solid Waste (WH-565), 401 M
St. SW., Washington, DC 20460, (202)
302-2791. -

SUPPLEMENTARY INFORMATION.

Preamble Outline

. L. History of Mining Waste Exclusion

I1. Analysis of Options Available
HI. Proposed Relisting of Smelting Wastea
A. General

.~ B. Wastewater Treatment Sludges

C. Wastes That Are Recycled .
IV. Analysis of Economic Effects of the

Proposed Reinterpretation

A. Scope and Coverage of Economic
Analysis

B. Methodology and Data Gathenng for the
Ten-Sector Study

C. Costs of Comphance l’or‘l‘en Major
Sectors .

D. Economic lmpacls for !he Ten Maiar
Sectors

E. Screening Study Conclusions for n.
Other Metal Sectors .

'V. Public Participation

V1. Regulatory Flexibility Analysu .
VII. Effect on State Authorizations

" VII. Compliance with Executive Order 12’91

1X. Paperwork Reduction Act

X. List of Sub)e(;(s in 40 CFR Part 263

1. History of Mining Waste Exclusion

In Section 8002(T) of the Resource
Conservation and Recovery Act (ACRA)
of October 21, 1976, Congress instructed
the Adminiatrator to conduct, in
consultation with the Secretary of the
Interior, ""a detailed and comprehensive
study on the adverse effects of solid
wastes from active and abandoned
surface and underground mines on the
environmeént, including, but not limited -
to, the effects of such wastes on
bumans, water, air, health, welfare, and
natura) resources.”

On December 18, 1978 (43 FR 58,8486},
EPA proposed regulations for hazardous

‘waste management under Subtitle C of

RCRA. These proposed regulations,
among other things, had fewer
requlremems for a universe of so-called
“special waste” that are gencrated in
large volumes, were thought lo pose less
of a hazard than other hazardous
wastes, and were not thought to he
amenable to the control techniques
proposed for hazardous waste
trcatment, storage and disposal - *

“ facilities. EPA identified waste materials
from the “extraction, beneficiation, and .

processing of ores and minerals™ as
special wastes under the proposed

. regulations. -

On May 19, 1980 and July 16, 1980,
EPA listed as hazardous eight waste -
streams from primary metal smelters.
Also on May 19, 1980, when it

ENVIRONMENTAL PRoTec‘non ‘ FOR FURTHER msonmnlon CONTACT: ‘mulgated the final hazardous waste

management regulahons. EPA stated
that a "special waste" category was
.unnccessary because: (1) the EP toxicity
and corrosivity characteristics of :
hazardous waste had been nairowed,
thus excluding most “special wastes"

. from control, and (2) the Agency

intended to promulgate tailored
standards for land disposal, as needed,
in future regulations.

On October 21, 1980, Congress

" - enacted Pub. L. 96-482 which included

various amendments to RCRA. Section
8002 was amended to include subsection

_{p}. which requires the Administrator to

study the adverse effects on human
health and the environment, if any, of
the disposal and utilization of "solid
waste from the extraction, beneficiation,

" and processing of ores and minerals,

imcluding phosphate rock and
overburden from the mining of uranium
ere.” Section 7 of these amendments
(the “Bevill Amendment") amended
Section 3001 of RCRA to exclude these
wastes from regulation under Subtitle C
of RCRA pending completion of the
studies called for in Sections 8002(f) and

4 )0n November 19, 1980, EPA published
an interim final amendment to its
hazardous waste regulations to reflect
the mining waste exclusion. The
regulatory language incorporating the
exclusion is identical to the statutory
language (except the phrase “including
coal” was added). In the preamble to the
emended regulation, however, EPA
tentatively interpreted the exclusion to
include “solid waste from the
exploration, mining, milling, smelling.
and refining of ores and minerals”
{emphasis added). (45 FR 76118, 76619)

For consistency with this °
interpretation in the November 19, 1980 -
smendment, the Agency also amendeg
40 CFR Part 261 to suspend the listing
of specific waste streams associated
with smelting as hazardous wastes (46
FR 4614, January 16, 1981 and 46 FR
27473, May 20, 1981). These waste
streams are associated with the primary
copper, lead. zinc, aluminum, and
ferroalloy industries (see Table 1).

In the November 19, 1980 notice, EPA
made it clear thal it intended to
reconsider (“over the next 80 days") its
interpretation of the exclusion:

The Agency fully intends to consider the
appropriate scope of the stututory exclusion

- and may well take rulemaking action to

fessen the scope of the exclusion. . . . In
particular, EPA questions whether Congress
actually intended to exclude . . . wastes
gencrated in the smelting, refining, and other
processing of ores and minerals that are
further removed from the mining and

beneficiation of such ores and minerals. '

A
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TABLE 1.—SMELTER WASTES LISTED AS HAZARDOUS ~ - .

Industry EP:;;?:”N:“‘ Hazardous wasto Hazard code
PriMary COPPO! .. cmuersvmsnssecrsstonsrsasness| KOG Acid plant blowdown slumy/studge resulting | (T)
from the thickening of biowdown slurry from )
primary copper production.
Primary fead K085 Surtace impoundment solids contained in and | (M)°
v dredged from surface impoundments st pri-
mary lead smelting facilities.
Primary 2inc K066 Sludge from treatmant of process wastewater | (T)
and/or acid plamt blowdown from primary
ne production.
K067 Electrolytic anode slimes/sludges trom pri- | (T}
fy zinc production..
. K068 . Cadmium plant leach residue (iron axide) from | (T)
\ primary zinc production, -7
Primary ah K088 Spent pottiners from primary aluminum reduc- | (T)
. tion.
F 1 . K090 Emission control dust or sludge from ferro- | (T) =
e b
K091 Emission control dust or siudge from ferro- | (M)
’ chromium production.

In the November 19, 1990 notice, EPA
indicated that any subsequent action to
narrow the scope of the exclusion would
be & formal rulemaking: *. . . the ~
Agency, in subsequent rulemaking
aclion, may further narrow the -
exclusion. If EPA narrows the scope of
the exclusion . . .
those who generate, transport, store,
treat or dispose of wastes affected by
such a change will have six months to
prepare for compliance with the
regulations.” '

Each of the commenters representing.
the mining industry who addressed -
EPA’s interpretation of the exclusion
agreed that all smelting and refining
wastes were covered by the Bevill
Amendment. The commenters relied
primarily on Rep. William's remarks
during floor dcbate in which he quoted a
National Academy of Sciences report.
‘stating that slag wastes generated by
the smelting of copper are “basically
inert and weather slowly.” However, in
its comments, the Bureau of Mines in the
Department of the Interior stated that it
believed the exclusion was meant to
cover "the overburden, waste rock, and
mill tailings from mining or milling," but
not “solid wastes from refining or

- further beneficiation carried out as a
discrete process.”

. Since Congress enacted the.mining
waste exclusion and EPA published its
interpretation of the exclusion in 1980,
EPA and State regulatory agencies have

" had to make dozens of individual

determinations as to whether a given

waste is a mining waste and therefore

excluded from Subtitle C requirements.

It has been particularly difficult to
determine what operations constitute
“processing of ores and minerals.” As a
general rule, EPA has interpreted this
phrase to include any operation which
further refines or purifies the product
being mined-(oflen a metal). Combining

in future rulemaking, -

_ the product with another material (e.g.
. alloying) and fabrication (any sort of
shaping that does not cause a change in

chemical composition) is not considered -

“processing of ores and minerals.”
However, applying this approach, it is
still.often unclear whether a waste
qualifies for the exclusion. For instance,
EPA has said that wastes produced by

. refining copper from 98 to 99 percent

purity are excluded. Yet, sopper with 88 -.

percent purily can be marketed as a
fidished product for certain purposes; it
does not conform to the usual
definitions of “ore™ or “mineral.”

These determinations of exclusionary
status have created a number of

inequities among industry segments. For

instance, wastes from primary lead
smelters are excluded from regulation
by EPA’s current interpretation of the
minjng waste exclusion, but similar
wastes from seconddty lead smelters

- are subject to full hazardous waste
regulation because the smelter input is
scrap, not an ore or mineral. In another

example, sulfuric acid which is derived -
from naturally occurring sulfur in certain -
- not be subject to RCRA. His statements

ores and is removed by acid plants at
copper, lead, and zinc smelters is
currently excluded. However, spent

acids from other industries are regulated

as hazardous.

Because of the uncertainties
associated with determining the scope
of the mining waste exclusion, EPA and
State regulatory agencies have had to-

expend considerable time and resources

on lengthy investigations to determine

the exact sources of wastes, whether the

input to an operation is an ore/mineral
- or scrap metal (or some combination of
both}, and the extent to which waste is

recycled to production processes. Rather

than continue to make these detailed
determinations on a case-by-case basis,
it has long been thought that some
general clarification of thé scope of the

mining waste exclusion was necessary.
More importantly, as explained in more -
deteil below, it has become increasingly
clear that EPA current interpretation
does not best serve the Congress's
objective in enactling the Bevill
Amendment. Instead it has had the
effect of excluding a broad range of
wastes, many of which are hazardous,
and are often generated many steps
beyond the initial extraction and

" beneficiation of ores and minerals.

IL Analysis of Options Available
EPA evaluated three options before
preparing this proposal:
(1) Retain the current interpretation

and conduct a Section 8002 study on

processing wastes that are currently
excluded, but are not part of the current
Section 8002 study of mining waste.

(2} Narrow the exclusion to include
only large volume wastes from
processing ores.

(3} Narrow the exclusion to include
only large volume wastes from

" processing metallic ores.

In consulting various sources, we have

. found no standard, accepted defintions,

i.e., "plain meanings,” for the terms of
the exclusion, particularly “processing.”
Therefore, we reviewed the legislative
history of the mining waste exclusion for
guidance. In evaluating the options, we
relied on the following indications of
Congressional intent:

* During the discussion of the mining
waste exclusion on the House floor, Rep.
Williams of Montana quoted a National

. Academy of Sciences report stating that

slag wastes generated by the smelting of
copper are “basically inert and weather -
slowly. The slag produced 2,500 years

.ago at King Solomon's mines north of

Eliat, Israel has not changed perceptibly
over time.” 126 Cong. Ret. H. 1104 (daily
ed. February 20, 1980). Rep. Williams
went on to say that such wastes should

were unchallenged in subsequent debate
on the amendment. In addition, in his
“Extension of Remarks” in the
Congressional Record. Rep. Bevill, the
amendment's sponsor, stated that “the
list of waste materials in the amendment
* * * (should) be read broadly, to )
incorporate the waste products
generated in the real world.”" 126 Cong.
Rec. E 4957 (daily ed. November 17,
1980).

¢ The legislative history of the Bevill
Amendment indicates that EPA's
regulatory concept of a “special waste™
should be used as a guide in discerning
Congressional intent. The Conference

.Committee Report states that the 1980

RCRA amendments suspend regulation

of “'a category designated as special

A w3 seme peopeme vor
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wastes!' in regulations proposed by the
Agency.under Sublitle C on December
18, 1978. S. Rep. No. 86-1010, 86th Cong,
2d Sess. 32 (1980) (Conference
Committee Report). In addition, Rep.
Santini stated that he believed the
amendment would “defer regulation of
‘special waste’ until after EPA studies
the need to do s0.” 126 Cong. Rec. B «
1089 (daily ed. February 20, 1880)..

* In the preamble to the 1978
regulations, EPA explained that it
intended to treat special wastes
differgntly because they were generally
lhougx to be high volume, low toxicity
materials, and not amenable to
management under the proposed
standards for hazardous waste
treatment, storage, and disposal
facilities. While EPA listed several
smelting wastes as hazardous wastes,
only a few listed smelting wastes were
included in the “special waste”
category. Section 250.46-3 of the 1878
proposal, which was titled “Phosphate
rock mining, beneficiation, and .
processing waste,” listed “slag . . . from
elemental phosphorus production’ as:
one of the wastes subject to.special
waste regulations.?

¢ In the Jegislative histary

‘accompanying the 1984 amendments ta -

RCRA, the Senate Committee on
Environment and Public works stated:

Solid wastes from mining and mineral
beneficiation and processing are primarily
waste rock from the extraction process and
crushed rock; commoniy called tailings,

_ produced from concentraling steps such 85

grinding crushing, sorting, sizing,
classification, washing, dewatering,
amalgamation. gravity treatment, flotation,
agglomeration and cyanidation. The 1980
amendments covered wastes from the initial
stages of mineral processing. where
concentrations of minerals of value are
greatly increased through physical means, -
before applying secondary processes. Smelter
slag might also be included. Massive volumes
of this waste ore are produced annually by
mining and mineral processing facilitics—
roughly estimated by the American Mining
Congress (AMC]) to be approxlmately 175
billion tons in a lyprcal year, which is clearly
significantly greater in volume than the solid
waste generated by all other industries
combined. These wastes were considered

“special wastes™ under the 1978 proposed
regulations as being of large volume and
relatively low hazard.

Each of the options is evaluated.
below in light of these mdu.ahona of
Congressional intent: :

! Although the process for ohtaining elemental
phosphorus from phosphate is called phosphorus
rediction, rather than smelting. both processes have
the ssme purpose (i e . separating the desired
e'!ement from the ore} and comparable wastes (e;
slag).

Option 1-—Retain current m(erprctahon
and conduct a Section 8002 study on
wastes that are currently excluded,
but are not part of the current Section
8002 mining waste study.

EPA believes that this option does not
reflect either the special waste concept
or the intent of Congress as described
above. This option would entail studying
many low volume wastes, some of them
hazardous, generated by facilities
processing ores. It would dilute
resources available for studies on large
volume wastes of interest to Congress.
Option 2—Narrow the exclusion to

include only large volume wastes from

processing ores.

This interpretation is most consistent
with Congressional intent because it
leaves large volume processing wastes
(i.e., phosphogypsum from phosphoric’
acid plants, slag from primary smelting
of metallic ores or phosphorous -
reduction, and muds from bauxite

_ refining) within the exclusion, deferring

their'possible regulation under Subtitle
C until completion of studies required
for the Report to Congress on mining
waste. Annual phosphogypsum disposal

is approximately 47 million metric tons;

slag dnsposal from primary metal
smelters is over 4 million metric tons;
slag from phosphorous reduction is over
3 million metric tons; and mud from
bauxite refining is about 2 million metric
tons. By limiting the mining waste
exclusion to these high volume wastes,
this option takes into account the
references in the legislative history to

+ high volume, relatively low toxicity

wastes, /., “specicl wastes." In fad.

this approach constitutes the most

rigorous application of the spec:a) waste
concept.

Option 3—Narrow exclusion to mclude
only large volume wastes from
processing metallic ores. -

This option represents the narrowest
possible reinterpretation of the mining
wasle exclusion, but it reflects only Rep.
Williams's specific remarks about slag
from copper smelting in Israel. t would

maintain the excluded status of red and
_ brown muds {2 million metric tons/year)

produced by refining baaxite ore.
Howgver, a very large volume —
processing waste, the 47 million metric
tons of phosphogypsum produced eagh
year by phosphoric acid plants, would
no loriger be within the exclusion. This
option also would remove another large
volume waste from the exclusion: slag
produced by the facilities extracting. -
elemental phosphorus from phosphate
ore, because phosphorus is not a metal,

Based on the above analysis of
Congressional intent, EPA believes that
it was incorrect in interpreting the

mining waste exclusion as
encompassing all wastes from primary
smelting and refining. Therefore, EPA is
proposing to reinterpret the mining
waste exclusion so that red and brown
muds, phosphogypsum, and primary
processing slags are the only processing

.wastes that remain excluded from

regulation under Subtitle C of RCRA. All
other wastes from processing ores and
minerals would be subject to Subtitle C
regulation if the wastes are hazardous.
EPA is aware that there are a large
number of wastes that could arguably
be viewed as wastes from the -
“processing” of mincrals or ores.
However, we believe the term
“processing” must be interpreted in light
of the criteria outlined above. Based on
these criteria, we conclude that not all
such wastes are properly excluded from
regulation under the mining waste
exclusion primarily because they do not
meet the “special waste” criteria, i.e.,
high volume, relatively low toxicity. For
instance, as mentioned earlier, the

_listings of certain smelling wastes as

hazardous waste were suspended after
the Bevill Amendment was enacted

‘even though the rulemaking records for

these listings show they are hazardous
and these listings were not challenged.
In addition, many of the wastes
excluded by EPA's 1980 interprelation of
the mining waste exclusion are not high
volume wastes.? The processing wastes
we ase proposing for retention within
the exclusion range in volume from 2 to
47 million metric tons per year. These
volumes are comparable to the other
special waste categories proposed
December 18, 1978. See 43 FR 58992. For

_example, utility waste was estimated,at

66 million metric tons per year and
cement kiln dust at 12 million metric
tons per year. The volumes of wastes
that would be removed from the
exclusion as a consequence of the
reinterpretation are substantially
smaller in volume than the wastes that

‘would remain within the exclusion. In

fact, these waste volumes are generally
smaller than the volumes already
subject to Subtitle C regulation in other
{non-mining) industrial sectors. _
EPA requests public comment on the
proposed reinterpretation of the mining
wastle exclusion. Commenters should

*Bused on the various indications of
Congressional intent described in the text, EPA
believes it is reasonable to rely primarily on
volnmes of waste generated to defermine which
wastes should have been excluded by the Bevill
Amendment. However, it may well be appropriate
to consider additional factors in making regulatory
decisions regarding waste with bazard
characleristics similar to those of the high volume,
wastes covered by the Bevill Amendment.
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identify any other processmg wastes
that meet the "special waste" criteria’
and therefore should remain within the
mining waste exclusion.

II1. Proposed Rehslmg of Smeltmg
Wastes

A. General

EPA proposes to relist as hazardous’
six wastes (Table 2) associated with
smelting operations that were removed
from the listing regulations after the
Bevill Amendment was enacted.3 As

-explained previously, EPA believes this
proposed interpretation more accuralely
represents the intent of Congress when.
it enacled the mining waste exclusion;
therefore, we also believe it is
appropriate to propose to relist those
wastes thal were suspended because -
they fell under our 1980 interpretation of
the wastes subject to the exclusion,
While we are requesting comment on
the revised interpretation, we are not
requestmg comment (except as specified

" below) on the specific basis for the
proposed relisting of these wastes as
hazardous. (See Preambles to May 19,

1980 {45 FR 33113-115) and July 16, 1980
{45 FR '47834) Federal Register notices
and background documents to these
specific listings for EPA's basis in listing
these wasles as hazardous.) Since it was
EPA's interpretation of the Bevill
Amendment, not a reevaluation of their
hazard, that provided the sole basis for
removing them from the regulations, it is
the interpretation of that provision that
should determine whether these wastes
sshould again be listed. In fact, when
these wastes were removed from'the
hazardous waste list, we specifitally
indicated that if our interpretation was
modified to no longer include the
smelting and refining wastes, we would
8dd these wastes to the hazardous
waste list without reproposal. See 40 FR
4614, January 16, 1981 and 46 FR 27473,
May 20, 1981. If any person disagrees

- with the listing of these wastes based on
additional information about their
hazard, i.e., information which does not
appear in the rulemaking record for the
1980 listings, they should explain the
specific basis for their objections and
provide additional information.

TABLE 2.—SMELTER WASTES PROPOSED FOR REUSTING

EPA hazardous
wasie No.

Harardous waste ‘Ha:a!d code

.. ROB4

K088

K080

"I noos

Speni potiners from primary alurmnum reduc- | (T)

tion. .

Emission control dust or sludge tom ferro- | (T)
Ormium-ailioon production

 Ac'd plant dlowdowm sturryfstioe resuiting | (T)

from the thickening ot blowdown slurry from
primary coppey prorhction,

Surface impoundmertt sohds contamed in and | (T)

dredgad from surface impoundments at pr-
mary tead smelting facifities.

Sludge from tresiment of process wastewater { (T)

and/or acid plant blowdown from primary
ane production.

e

Emission contial dust o skidge hom derror § (1)

chromium producfion.

B. Wastewater Treatment Sludges

EPA recently promulgated effluent
limitations guidelines and standards for
the nonferrous metals manufacturing
sector. See 40 CFR Part 421. This

regulation, among other things. identifies

precipitation and sedimentation using
excess lime as one technology to be
uscd as part of the Best Available
Technology {BAT) for removing metals
" from nonferrous smelting and refining
wastewalers (in some cases a second

precipitation step could be conducted -

_using sulfide as the precipitant). See 49
FR 8742, March 8, 1984. The Agency
assumed_(for costing purposes) that
sludges generated as a result of lime
precipitation wonld not be hazardous

® Two of the residues listed previously ure not
heing relisted based on our reevaluation of these

v

under Subtitle C of RCRA:if an‘excess of
10 percent additional lime is used; the
basis for this conclusion was that these

wasles are not likely to exhibit any of . -

the characteristics of hazardous waste,
including the extraction procedure (EP)
toxicity characleristic.

In this proposed rule, EPA is
proposing to restore the listing of three
specific wastewater treatment sludges—
namely, EPA Hazardous Waste Nos.

* KO64, K065, KO88—which are not
likely to exhibit any of the -
characteristics of hazardous waste if
they are generated as the result of
excess lime addition (10 percent) to
wastewater. See 49 FR 8742. Although
chemical precipitation of wastew'ater

malterials. See Section NI C. for mote dphukcl ’

discussion.

with excess lime may well immobilize
the metals so that they do not exhibit EP
toxicity {as well as any of the other
characteristics), EPA is proposing to
restore the listing of these three wastes
for a number of reasons.

First, these wastes are not being
proposed for relisting because they
exhibit any of the hazardous waste
characteristics; rather, these wastes are
being proposed for relisting affer
considering the listing criteria in 40 CFR -
261.11(a}(3} {i.e., concentration of toxic
constituents in the wastes, ability of the
toxicants to migrate from the waste,

«degree to which the toxic constituents

bioaccumulate in ecosystems, plausible
tvpes of improper management, volumes
of wastes generated, etc.). These criteria
were_the basis for the ariginal listing.
We therefore, believe it inappropriate to -
now designate these wasles as non-
hazardous based solely on the EP
toxicity characteristic. Second, EPA
does not have information documenting

‘the extent to which the nonferrous

plants use excess lime to treat these

_ waslewaters so some of these wastes
" may exhibit EP toxicity. Further, plants

wishing to recycle (resmelt) wastewater
treatment sludges may choose to use
different chemical precipitants {or not to
use excess lime) because use of excess
lime may cause metal precipitants to
become contaminated with calcium
compounds and thus may not be readily
extractable; on this last point, the
Agency solicits comment and data on
the extent that the chemical
precipitation technology using 10
percent excess lime would discourage
the recycling of any of these wastes.

The Agency, therefore, proposes to
restore the listing of these three wastes. )
Nevertheless, the Agency specifically
solicits comment and data on these
wastés to determine whether or not they .
should continue to be listed {based on
the original listing criteria) if the wastes

‘are generated through the use of

chemical precipitation and
sedimentation using excess lime. In
particular, we request the following
information for each of the- \
wastestreams:

* Total concentration of the listed
cdhstituents (7.e.. cadmium and lead) on
a representative number of samples;

* EP toxicity test results of the listed
constituents on a representative number
of samples;

¢ Total concentration and EP toxicity
test results for the EP toxic metals (i.e.,
arsenic, chromium, and silver) and
nickel on a representative number of
samples:
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* Multiple extraction testing for all of

“the EP toxic metals and nickel on a
- representative number of samples;*

* Techniques used in managing these
wastes (i.e., unlined piles, lined surface
impoundments); in providing this
information, commenters should be as
specific as possible;

¢ Volume of waste generated;

* Ground-water monitoring data (if
available);

* Percentage of wastewu!ers treated

with 10 percent excess lime which is the

basis for BAT guidelines for nonferrous .
smelting and refining wastewaters;
* Percentage of wastestreams treated

" using other precipitants;

* The amount of excess lime as a
percentage of dry sludge. -

Based on this information, we may
conclude that the wastewater treatment
sludges generated using 10 percent
excess lime are in fact non-hazardous
and therefore may narrow the scope of
the listing accordingly.

C. Wastes That Are Recycled
1. Introduction

EPA recently promulgated a rule
which, among other things, specifies
which materials are solid and hazardous
wasles when they are recycled. See 50
FR 614, January 4, 1985. (This rulemaking
also specified general and specific

. management standards for most types of

hazardous waste recycling activities.) A
large percentage of the wastes that
would be relisted under this proposal
aré-land disposed. These include 69
percent of the acid plant blowdown
from primary copper production, 97
percent of the sludge from treatment of
wastewaters and/or acid plant
blowdown from primary zinc
production, 72 percent of the spent
potliners from primary aluminum
production and 100 percentof the

- .emission control dust/sludges from

ferrochromium-silicon and .
ferrochromium production. However,
three of the wastes are primarily
recycled by being reclaimed. These
include 100 percent of the surface
impoundment solids from primary lead

. production; 100 percent of the
electrolytic anode slimes/sludges from

primary zinc production; and 100 -
percent of the cadmium leach residue
treatment sludge from primary zing
produchon. (see Table 3).

* The Agency has developed and is using the
multiple extraction procedure {MEP) in evaluating

. certain delisting petitions to evaluate the long- lerm

siubility of wastes. The Agency belteves it
appropriate to also use it in evaluating listing

~ declsions. See the public dacket for this proposed

sule which describes the methodology.

TABLE 3. —GENERAT!ON OF HAanoous WASTES IN THE PRIMARY NONFERROUS SMELTING AND
'REFINING INDUSTRIES

Y

; Recycle
. . . Immediately Land
EPA Number (when fisted) and hazardous waste Togse” | reoycied | S | disposa
. A {percent) (percont) {percent)
Primary copper—K064. Ac«d plant blowdown slurry/sludge .................. 32,864 4] 31 69
Primary lead—K065:
Surface impound! solids . 46,193 50 50
Alr pofiution control dusts. v 82,350 | - 100
Tota! 126,541 : -
Primary zinc and ZnOy: ’ .
KO66: Wastowater reatmont SagO. ...........coumiesmicesconsermasssssssrn.oo 32,380 3 0 97
KO67: Elactrolytic anode slimes. N/A 87 4.
K068:
Cadmmplanl leach"-“"" N/A ~N12 LY 1 SR
Saleabk 2,400 87 19 [
teabl idh 31,400 S 0 47
Olinkev 54,000 0 17 83
Furnace resic 180,000 0 13 7
4
Tota! 297,760
Primary aluminum—K088:
Spent potiiners 130,000 3 25 72
Wat sludges 92,750 1 7 92
Pot skims 11,914 19 ] 81
Shot biast dusts.. 11,300 ) 0 99
Towa 245,966 -
Primary titanium and TiO: : ’

- Chioride p sludges * 350,000 .10 90
Suitste process sludg 100.000 100 [
Moetal studges 5,000 100

Tota! 455,000 —
Ferroatioys:
K090: FeCrSi emission cantrol dust 3.300 100
K091: . .
. FeCr emission contro! dust . 6,500 100
Othet dusts, SIUAQES, BN FESITURS ... nriciisesmsmmesasiamrassasasieess 180,200 o
Tolal 190,000 “
Magnesium, zirconwm/hatnium—Dusts, siudges and other residues.... 22,000

172 percent sold.

* Another 2,000,000 1ons/year ol chlonde process acids are Gisposed ol by doep-well injecton,

2 Sold as product.
Source:
“Overview o Soird Waste Generstion, Manage
titanium  dionide, zinc oxide, and Zzirconiumy

In the January 4, 1985 rulemaking, we
indicated that certain materials being
reclaimed ® are solid wastes only when
they are listed as hazardous waste. We
also indicated that materials being

-reclaimed can be listed as solid wastes;
however, in doing so, a number of

factors must be considered which would
demonstrate whether the material is
handled as a commodity or a waste.In -

- evaluating these three residues, we

believe that the surface impoundment
solids from primary lead production are
solid wastes and therefore should be -
relisted, while the electrolytic anode

. slimes/sludge and cadmijum plant leach ,

residue from primary zine production *
are not solid wastes and should not be .
relisted.

* A material is reclaimed if it Is processed to
recover e usable product or If it is regeneraled See
40 CFR 261.1{c)(4): see also preamble discussion in
50 FR at 633, Junuary 4, 1985.

. o e y———— e w ot * =

“Mazardous Wasle Management Cosls in Selected Primary Smolting and Refining Industries” (June 1985) and
ment, and Chemical Characteristics™ for aluminum, copper, Zing, forroalloys,
fnium sectors. (Published as draft reports by PEI and Radan in 1984}

2. EPA’s Basis for Listing/Not Listing
Surface Impoundment Solids from
Primary Lead Production, and
Electrolytic Anode Slimes/Sludges, and
Cadmium Plant Leach Residue from
Primary Zinc Production

)

As described above, the January 4
rules define which materials are solid
and hazardous wastes when they are
recycled. Among other things, the rules ~
indicate that all spent materials ®
{whether they are listed or exhibit one

or more of the hazardous waste

characteristics) are defined as solid
wastes when they are reclaimed.”

¢ A spent material is any material that has been
used and as a result of contamination can no longer
serve the purpose for which it was produced
without processing. See 40 CFR 261. 1{c)(1): see also

" preamble discussion in 50 FR at 624, January-4, 1985.

?Based on our initial survey, 28 percent of the
spent potliners are recycled by belng reclaimed. It
could be argued that this percentage is significant
and, thus, these materials are more product-ike
than waste-like and should not be listed. However,

Continued
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Sludges and by-products, however,
are only defined as solid wastes when
they are recizimed if they are
specifically listed.® ® We limited the
definition to listed sludges and by-
products to avoid including sludges and

by-products that atre routinely processed

to recover usable products as part of on-
. going production operations.
Nevertheless, sludges and by- producls
* that are routinely reclaimed can be
listed and thus be solid wastes if they
are more waste-like than product-like.

EPA will make this determinationona .

material-by-material basis considering:
" (1) How frequently the material is °
recycled on an industry-wnde basis, (2)

whether the material is replacing a raw .

‘material and the degree to which it is
- similar in composition to the raw .
material, (3) the relation of the recovery

practice o the principal activity of the .

facility, and {4) whether the secondary
material is managed in a way designed
to minimize loss. See 50 FR at 841. In

addition; the length of time materials are

accumulated before being reclaimed is

relevant since prolonged storage without
recycling suggests that materials will not

in fact be recycled, or are only of
marginal recycling potential. See 50 FR
at 635.

EPA has evaluated the three materials

that are routinely reclaimed and, based
on the information gathered, we believe
the surface impoundment solids from

- primary lead production should be
considered solid wastes and thus

- regulated as hazardous wastes, whereas

the electrolytic anode shmes,’s!udf

- and cadmium plant leach residue from
primary zinc production should not be
‘considered solid and hazardous wastes.

These conclusions are explained below.

since spent painers are defined as a wem material

and since all spent materfais are defined as wastes
when they are reclaimed, these materials {whether
or not they are listed) wou!d be defined as solid
wastes. In addition, it should be noted that the -
Agency has found that the principal pwpose of
recycling apent potliners is hazardoua waste
treatment, not cryolite recovery. Thus spent
potliners are not considered to be recycled for.
regulatory purposes. 48 FR 8748, March 6, 1834 and
50 FR at 639641, January 4, 1985.

$ Under the recycling rules. the surface
impoundment solids at lead smelting facilities
would be defined as @ sludge while the eléctrolytic
anode slimes/studges and cadmium plantleach
residue from-zinc production would be defined as
by-products.

° Non-listed sludges and by-products would be
defined as solid wustes if they are accumulated
speculatively. A material is accumuloted
.speculatively if it is accumulating before being
recycled unless a person can demonstrate that the

material has recycling potential and can feasibly be
recycled, and during a one-year calendar period, the

amount of material recycled or transferred to & -
different site for recycling (s at least 75 percent.of
the amount accumulated at the beginning of the
year.

3. Surface Impoundmem Solids
Contained in and Dredged From Surface
Impoundments at Primary Lead Smelting
" Facilities

This waste is generated by pnmary
lead smelting plants when the solid
particulates from wastewatcr/ slurries
(that are generated at various steps in
_the smelting process) sre allowed to -
‘settle in surface impoundments. Based
4upon EPA’s survey of approximately 50
percent of the industry, all of this
" material i recycled by being reclaimed. -
However, at least half of this material is
recycled only after it is stored for long
periods of time, up to several years. In
addition, and more xmportanlly these
sludges are not stored in & way
commeénsurate with designation as
products. rather, they are stored in an
insecure fashion without any significant
attempt to minimize loss. These sludges
are stored in surfacé impoundments;
surface impoundments containing
secondary materials (as wellas . .
hazardous wastes) pose a particular
threat to ground water and have always
been one of the chief concerns of the
.hazardous waste management program.
‘Further, the materials are constantly in
the presence of liquids, creating the

~_situstion most conducive to forming

. leachate. Since most impoundments are
“unlined, and many are underlain by
permeable soils, the potential for
downward seepage of contaminated
fluids into ground water is high.'%In
addition, due to declining lead demands.
there is a strong potential that these
sludges may not be recycled.
Furthermore, in granting variances
from classification as a solid waste, one
of the factors the Agency will consider
is the extent to which handling of the
material (before being reclaimed) is
designed to minimize loss. See 40 CFR |
260.31{a)(4); 260.31{b)(3); and .
260.31(c)(5). Where the materials are -
stored in open unlined piles, unlined.
" impouridments, or leaking tanks and
drums, it ts less likely a variance will be
granted (i.e., the more carefullya
material s handled, the more it {s .
commodity-like. (See 50 FR at 854-655.)

~ We, therefore, believe that although

most, if not all, of this material may
eventually be reclaimed, it is managed -
in a waste-like manner and therefore

* should be listed as a solid waste.

19 See U.8. EPA, Report to Congress. Surface

Impoundments and Their Bffect on Ground Water
Quolity in the United States—A Preliminary Survey,
EPA § 7019-78-004 (1978), and U.S. EPA. The
Prevalence of Subsurface Migration of Hazerdous

. Chemical Substances at Selected Indusirial Waste
Disposal Sites, EPA/5301 SE 8341 (October 1977).
See also substantia) portions of the legisiative
history of the 1984 Amendments to RCRA. '

4. Electrolytic Anode Slimes/Sludges
and Cadmium Plant Leach Residue {Iron
Oxide) From Primary Zinc Production

The electrolytic anode slimes/studges
are generated from the cleaning of
electrolytic cells (Ze., they consist of
gangue material that is passed through -
earlier process steps. bhuit is not plated
out or electrolyzed in the electrolysis

“step), while the cadmium plant leach

residue is generated from leaching of
process dusts with a high cadmium
conient. Like the surface impoundment
solids disgussed previously, all of these
residues are recycled by being

" reclaimed. However, these materials are

handled much more carefully than the
surface impoundment solids. In
particular, based on data recently
submitted by the American Mining
Congress [AMC),?! these facilities
(based on a survey of 100 percent of the
production facilities) recycle 100 percent

-of these residues, and a large percentage

are recycled immediately without
storage. if the material is stored prior to
recycling, it {s stored for a maximum of
30 days; where there is storage, it occurs

. in devices that minimize loss of those

residues (i.e., in metal hoppers, concrete
basins. etc.) Furthermore most of these
malerials are recycled on-site, thus
minimizing any loss during
transportation. Therefore, we believe
these materials are more commodity-
like than waste-like and, therefore, are
not proposing to relist them as solid and
hazardous wastes. (It should be noted
that these materials may still be solid
and hazardous wastes if they are
accumulated speculatively.)

v. Analysis of Economic Effects of the
Proposed Reinterpretation j

The Agency conducted cost and
economic impact studies to analyze the

. potential impact of this reinterpretation

and to determine whether the proposed
regulation is a major rulemaking {under
Executive Order 12291) or would cause

.significant impacts on small business

(pursuant to the Regulatory Flexibility

Act). Although EPA determined that the -

proposal is not 8 “major” rule, detailed
impact studies were performed for a
substantial portion of the potentially
affected industry sectors.

This section of the preamble is a
summary of the cost and impact
analyses documented in U.S. EPA,
Hazardous Waste Management Costs in
Selected Primary Smelting and Refining
Industries (hereafter referred to as the
Cost Document), Economic Impact -

!1-Gee letter from James R. Walpole to Matthew
A. Straus dated August 5, 1985 in the public docket
for this rulemakiag.
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Analysis of Proposed Reinterpretation -
- of Solid Waste Exemption for the

Primary.Smelting and Refining Induslry‘
(two volumes, hereafter referred to as
the Econ_om_m Impact Report), and

" Owverview of Solid Waste Generation,

Managemcnt ond Chemical .

"Characteristics (hereafter referred to as

-the Technical Studies). These )
documents are available.in the publi¢

-

A. Scope and Coverage of Economic
Analysis

The Agehcy's economic imbact '

" anulysis was conducted in two parts.

The first part consisted of a detailed.

- compliance cost and economic impact

analysis covering ten'major primary
metal smeltmg and refining sectors

_ conlaining a total of 110 operating -

facilities producing 97 percent of total

U.S. nonferrous and ferroally product ' -
. tonriage in 1983. These ten sectors

include all of the large volume sectors

“with previously listed smehmg wastes

(aluminum, copper, lead, zinc, and
ferroalloys) as well as a broad sampling

- of five additional nonferrous metal -
. industries shown by previous studies to

generate potentially hazardous wastes
(magnes:um. titanium metal, titanium
dioxide, zinc oxide, and zirconium/
hafnium). According to U.S: Bureau of
Mines and EPA survey data, the

- remaining three percent of nonferrous

production is contributed by 21 metals
sectors (400 facilities) not covered in the

" detailed impact assessment.

The second part of EPA’s impact
analysis involved a much less detailed
screening study of these 21 sectors to
isolate those sectors most likely to be
significantly aflected. Based on this

-screening, EPA belicves that the major

part of the total national cost impacts

* are accounted for by the 97 percent of

the total production covered in our
detailed analysis, and that the impact
patterns in the covered sectors will
generally be similar in the additional
sectors.

B Melhodology and Data Galhermg for

the Ten-Seclor Study
 EPA first conducted a series of

" technical survey and sampling studies E

covering ten major ore-processing

-industries to determine the volume of
.. wastes generated, identify those wastes
" which could be hazardous because they
~ ‘exhibit one of the characteristics ’
" defined in 40 CFR 261.2, estimate the .

volume of these hazardous wastes, and.
dclineate the practices currently used to

. manage these wastes. The major

findings are summarized in Table 3 '

- above. Based on the technical survey
and sampling results, a plant-by-plant

.baseline practices {observed or

" .transporting, and disposing of a waste

‘investment, annual operation and

waste management assessment wés

“then made for all 110 facilities in the

sectors studied, utilizing plant survey-
data from over 80 individual facilities
and waste sampling results from 50

" facilities,

Where data were mcomplete for .

surveyed plants or absent entirely for

non-surveyed facilities, the types and
quantities of hazardous and non-
hazardous waste, current waste
management practices, and production

" relationships were estimated from

survey data at similar processing :
facilities. In the absence of site- specif ic
information, EPA erred on the :
conservative side by assuming that all ‘
non-surveyed facilities did produce - -
hazardous waste streams comparable in
quantity and type to those found in the
sample survey for other facxhties with v
similar products. - L
EPA then estimated waste
management costs for both cuirent

assumed) and RCRA Subtitle C .

requirements at each of the 110 -
.individual facilities. The difference -
.between current baseliné costs and-total

RCRA compliance costs is the
incremental compliance cost for this
regulation, pTovidmg the basis for
evalualing economic impacts.

In selecting RCRA Subtitle C :
compliance practices for facilities, EPA -
assumed that companies would adopt e

. least-cost, conventional wasle
.management ophon consistent with

technical considerations relating to the .
facility's current practices and waste
characteristics. All RCRA compliance

options involving surface impoundments .

or landfills were based on a double .

. synthetic liner technology consistent

with the requirements of the Hazardous .
and Solid Waste Amendments of 1984. .

" The analysis did not consider in-plant .

process changes, innovative recycling
aclivities, or by-product options that
might reduce compliance costs or turn
net compliance costs intg net savings.
The Agency estimated incremental .
comphance costs for storing, treating,

stream. Costs include initial capital .

maintenance (O&M), capital investment .
for'waste facility closure, and annual-
O&M costs for postclosure maintenance
for a period of 30 years. Compliance
costs were converted to an annualized
cost form to provide the uniform annual
cost that would be equivalent to the - -
incurred cost stream. Initial investment

" costs were amortized over a Zo-year
-lifetime, using the companies' welghted

average cost of capital.

As part of the economic analysis, EPA

‘also assembled extensive historical

information on plant capacity and
production levels, investment, prices,
and financial conditions in order to base

" the impacts on more accurate

projections. Where possible, EPA
collected financial information for _
individual metals (for example, primary

. aluminum and primary copper). In some

cases, lack of data forced consolidation
of the financial characteristics of several
metal subcategones (for example, lead
with zinc and zlrcomum/hafmum with

T , titanium).

Historical data from 1978 to 1983 were
then used to estimate projected metal
prices. In estimating rates of return,
investment levels, production, and
operating income, EPA used data from

: - the three-year span of 1979 to 1981, on

the assumption that this period provided
the best indication of the performance of

-these plants under expected future -

conditions, and that 1982 and 1983 data .

- .'reﬂected an atypxcally severe penod of

economic recession. .
" The plant closure melhodology .
focuses only on specific plants having .

"annualized compliance costs greater .
- _than one percent of sales. Previous

Agency sludies in support of effluent .
guidelines regulations under the Clean

- Water Act have shown few impacts

- with compliance costs below this level,
but show occasional impacts when costs
are more than one percent of sales. For

. pl‘anls with costs above this level, EPA"

then employed two plant closure tests: a
net present value test and a liquidity
test. The net present value test focuses
on long-term profitability, with the-

viability of the plant being judged by a
" comparison of the net present value of

its cash flow to its liquidation value. The
liquidity test addresses short-term
viability and focuses on affordability
during the first few years of compliance.

... The closure analysis also assumes zero
. pass-through of compliance costs; that

is, to avoid overlooking potential
closures, plants are assumed to absorb.

. all of the comphance costs as a direct

increase in production costs (decrease in

- “profit).

C. Costs of Compliance for Ten MG]OI'

' “Sectors

- EPA ldentlﬁed 67 manufacturing
" " facilities (out of 110) in the ten sectors . .

that will likely incur increased costs to
" comply with this regulation. Based on its
industry survey, EPA concluded that © -

" certain facilities were not generating

hazardous wastes, while others 3 were
either utilizing immediate recycli
were probably already in comphance
with current RCRA management
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requirements. Table 4 summarizes EPA's
compliance cost estimates for each -

"sector. For the ten seclors studied, we

estimate total investment costs for

TABLE 4.—SUMMARY OF ANNUALIZED COMPLIANCE COSTS

compliance at about $57 million, and L
total annualized costs to be about $20
million. .

. - Number of plants Mw%omfli:m’xmh
Stactteo'oqv . - 2 - ] 18,
. : . Tot incurring Rs - -
: e - costs "% | Modisn | Avorege | Yo

Primary sk R 2L " w® -0 » 10| | 3do2
. Primary copper ... - - 201 . ] - 28 . 431 e} oe02 -

. Primary lead... P ) e LT - 282 60 48 . 188
Primary zinc RS 4 .- 181270 B, S43¢ 7 1372 -
Primary zinc 0xide. 3 -2 13- - 882108821 14

F Hoy 29 12} 7 e 128 “184 4§ © 2,398
Primary magnesium and primary zirconkum/hefrium ... .8 4" . 98581 " M 258 | - 1033

Primary ttanium, ; A ‘8. 8 © 18314 8] LA N 484

. Primary titgnium d " : e 8. 2272454 1945 - rett 9.687

Industly total £110 .87 1-2,454 . 303 20,287

hatnk

b preserve conlidontial

! The Prir.ary mognesium and pr

'Some plants produce more lhanonotypo metal; therelor, m.
Source: “Waste Management Costs in Selected anury Sn\enhq and R mlng

tmpact Analysis of Proporod Reinterpretation of Sow

1585)

Annualized compliance costs vary

considerubly, both among sectors and

among individual facilities within each

sector. The most extremely affected

sector, titanium dioxide, faces expected
total annual compliance costs of over $9

million (almast half of the lotal costs for-
all ten sectors), with an average per -

- Tacility cost of $1.2 million per year. Thxe S
- estimates and other economiic variables- N extreme possibilities.

contrasts, for example,. wnh total,
compliunce costs for the primary leud
sector of $185,000 per year ($46 000 per '
year per facnhty)

Within indivxdual lndustnes. there are

typically one or several plants with no..
projected compliance costs, either -
because of the non-hazardous character

of the wastes or because of recyclingor

other management programs already in
pldce For plants incurring cost within a
given eector. lt is typ\cal for some to

TAa‘Ls 5 --Summary of Economic Impacts

Bmmmawwwmmokm.
" (une, 1885), una"Economc

Exemption for the Pnmary Smeiting and Refining !Mus}vy

face only a few thousand dollars per
yéar and others in the same sector to .
fuce several hundred thousand dollars
or more per year in incremental
‘compliance costs,

D. Economic Impacts for lhe Ten M'z;or
Sectors ~ -+ -

Based on lhe complianre cost

for individual facilities in each of the ten -,

2. sectors, EPA assessed several categories

of posslb)e economic impacts, mcludmg o
effects on production costs and prices,
international trade, total investment
requirements, profit (return on
investment), and potential for planit_*
closures and job losses. General effects
are summarized in Table 5, while plant
closures and employment losses are

' discussed be10w ln relal(on to Table e

i

'

ot v L Avefago Avorago‘ N voshneﬂ!-

v b Yo prants | Jorcent | parcent """;g: P::oslas. .

number of 'Mng ange in | incranse in pen percart of

] vans T | ER8 ] retum on m;“coon 1 capitat
; LR o 2 -

s . R E .o ] tures

Primary ahsminum 2] v Tera ) oos] 128
- Primary copper y -2 1 =136 0031} ‘0.03 ' €98 -
Primary load 3 4. -0.60 X g.07 s 4.4
Primary 2inc s Y ] ~10.28 X 120 - 74.75 )
Primary 3inc oxide. . .8 2 ~30.79 X ~ ‘4.89° '118.50
Ferroatloy : 2 3] -200 ! 0.8 2161
P o i o el 8 s e -207 0w | Toa| ' Eeo
. Primary titanium . N O 8] v-1e8]. ea ] 032 244
Primary ttanium dioxidd S e e -zeso|  ame| ! -re8 3453
Incustry ... s110 61| - —as0 035 -+ 099 854

;on prices (evén the maximum effects),
" the study did not explore any further the -

.+ growth or declining sectors generally

" “can be expected to show very high

~ ratios in this column due to low base. , .. .
. capital investment figures. These .. .: .= . .
¢ . .estimates were also based on the

. - ;extreme assumption of zero pass- ~ | .-

[
PR

fnfnium et

' The primary magneshmandplﬁna s are mer

* Somw p#anls produce more lhan one type of metal: move(o(e. lho fotat rdhol the sum of aff mowmmbam bsted. .’
Source: "Economic lmpac| Anetysis of, Proposed Rcmrerpratadon of Soad Wuw Exempﬂon Oar lho Primﬂy Smening w o

Rehnmg lndustry uune. 995). ) .

Production Costs and Prices : -
As indicated in Table 5, we estimate

.. that the average increases in production
costs and prices would be small to
. moderate (less than two percent) fnall .

subcutegories except pnmary zinc oxide
{where we would expect a six percent
increase in cost of production and

almost five percent increase in prices). .

On average, however, the annualized -
cost of thie rule amounts to less than 04

. percent of current production costs or

- »

current prices.
_Because of these generally low effects

possible effects on international trade.
However, price pressures for basic
commodities of the size indicated here
are not likely to affect intemationa!
market positions.

These results assess both the

" maximum impact on production costs

and the maximum impact on prices. To
assess production costs, we assumed

. Zero pass- lhrough of compliance costs to

“market prices, whereas to assess price’

* changes we assumed a 100 percent

. passthrough of compliance costs, o
. Therefore, these effects should be - - c
. regarded as mutually exclusive - "

estimates for purposes of presenth

Cepital Investment and Ratea of Return
: The Agency projects the average

' investment cost as a percent of normal. .

capital expenditures to range from .

- nominal (one to four percént) in about |
- _half the scctors to very large (75 to 118
-percent) in the zinc end zinc oxide . .
: oectors This result may be partly due to

the abnormally depressed state of .
capn(al expenditures in the 1979-81 basq
period for some of these sectors. Non- .

-~

‘through of costs to prices, a worst-case .

. -assumption that also tends to increase
;these ratigs. . . . . o

. Similar reasoning may in pa\t explain

" the estimates regarding rates of return’

on investment. In general, results here -
fall into two categories: five sectors with -.

" maximum impacts on profit of about two :
- percent or less, and four groups with-
* ‘compliance costs in the range of 10 ta 31 -

‘percent of profits. In part, these high
percentages are due to higher than - - .~
average RCRA compliance costs . . '

* (becausé of relatively large hazardous

'‘waste volumes compared to other .+ «« . -,

*sectors) and in partthey are due to - -

\




oy

iy oo

‘mmm

Wi
1

. 309 (over three-fourths) are primary
* refiners of gold and/or silver. Few of
these 400 facilities produce more than

" evaluating these sectors incladed a

™ data from previous EPA nonferroas

. product cost. Where necessary, -
.. conservative waste generation -
. parameters derived from our ten-sector
“ survey analysis were employedto -

. generation rate of one ton of hazardous -

- suggest that, at most, five out of the 21
-, moderate-to-significant impacts from

. tungsten, vanadium, rare-earth metals, °
* columbium, and mercury-—could intur '

-198! 1 Proposed Rules

403(20 - . Federal Reéiéter | Vol. !..No;‘flm «f.:fW'ednesday. Oetoberz,

reinterpretation {Teble 6). 1f realized, -
this-closure would involve a loss of .
about 80 jobs at the closed facility. The
- potential production loss assoclated-
_with closure represents approximately
. three percent of the total ferroalloy
capaclty PR

lower than average baseline rates of

Plant Closures and Employment Losses -

Based on its ana)ysns. EPA concluded
that one plant in the ferroalloy
subcategory may close asa result of thls

TABlE 6 —SUMMARY oF Pum CLOSURE Amusns ‘

P

Number of plants : o

T tncuming Faing
Totat costs - goreen closures

Sector

Potontial 1088
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r 4
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of Sotid Wasts Exemption for the Primary Smetting

E Screening Study Conclnsmns forZJ
Other Metal Sectors

In addition to the ten sectors surveyed .
in detail for this rulemaking. EPA ulso
conducted a more general screening
study of the 21 remaining primary metal -
processing seciors. These 21 sectors
include about 400 facilities that together
produce just under 200,000 metric tons of
metal per year. Of these 400 facilities,

production costs under the extreme =
costing assumplions used for this

levels, £PA's plan! closure analysis

~ projecls that plant closures would be
highly unlikely for tungston, rare-earth
metals or mercury. For columbium 'and

possible closures on the basis of the
Agency's screening analysis; however, .
no closures can he pro;ected from this
analysis.

5,000 tons of metal production per year,

and the majority produce under 100 tons . 8nY of these five sectors would require.

- each. ' - more detailed survey data for individual

facilities on waste generation, waste
characteristics (especially EP toxicity),
end waste management practices - .
{including current or potential recyclins
and by-product recovery opportunities).
EPA would appreciate further
comment regarding the technical

The Agency's mcthodology for
literature review, evaluation of EPA file

industry surveys, and a general .
comparative cost analysis for average
facilities in each sector baged on current

for facilities in any af the 31 sectors -

“identified in the primary nonferrous
- metals industry. In particular, current’
estimate a maximum RCRA impact for - data on total waste generation, physical -
specific sectors. These extreme case
assumptions included a proxy waste wastestreams, current management
practices, and recycling or other by- .
waste per ton of metal productlon and ~ product use of process residuals is
an incremental waste management’
(compliance) cost of $200 per fonof -
hazardous waste.

Results of this screening analysia

metals, columbium, and mercury. .
‘ V. Public Participation

seclors could potentially incur "Requests 10 participate in the pubhc
: November 7, 1885 to Ms. Geraldine.”
“-Wyer, Public Participation Officer, -
Office of Solid Waste, (WH-562), U.S. .

this regulation. These five sectorsg—

incremental RCRA compliance costs in

the range of one to six percent of total” *

analysis. Even at these maximum cost -
vanadium, it is not possible to rulé-out .

More definitive unpact conclusicns for

operation and possible RCRA impacts

" and chemical properties of significant - -

requested for facilities producing =
. primary tungsten, vanadium, rare-earth

‘hearings should be directed on or before
"owned by large businesses or -
- conglomerates and therefore would not

- Environmental Protection Agency, 401 M

. " Street, SW, Washington, DC 20480. The
- hearing will begin at 8:00 a.m. with ’
“registration beginning at 8:30 a.m. The '

hearings will end at 4:30 p.m., unless

. concluded earlier. Oral and written

statements may be submitted at the
public hearings. Persons who wish to

" make oral presentations must restrict
- these to 20 minutes, and are requested

to provnde written copies of their

" complete comments for inclusion in the

offi cxal record. .

V1. Regulatory Flexlbihty Analysis

The Regulator; Flexibility Act (RFA)

" 0£1980 {Pub. L. 98-354), which amends -

the Administrative Procedures Act,

" requires Federal regulatory agencies to

consider “small entities” throughout the.

- regulatory process. The RFA requires an

initial screening analysis to be
performed to deterinine whether a
substantial number of small entities will

. be significantly affected by a regulation.

If so, regulatory alternatives that
. eliminate or mitigate the impacts must .
be considered.

This section presents the results of the

Agcency’s small business screcning

analysis, based on a review of industry
plant ownership patterns and estimated
compliance costs. Based on this
analysis, EPA has determined that there
will not be a significant impact on a
substantial number of small businesses.
In the nonferrous metals smelting and

- refining industry, the Small Business

Administration (SBA) defines small
entities based on emnployment levels.
For most primary metal sectors, the
employment criterion is fewer than 750;

" however, a higher threshold of 1,000 is

used for some sectors. Based on the )
appropriate definition, for each sector. §
the Agency screened all 110 facilitiesin’® . ¢

_the ten sectors that were studied in
" detail and determined that, among these,
_only the ferroalloy sector contained

facilities owned by small business

_ enterprises. However, none of the

ferroalloy facilities owned by small
businesses were among those projected
"o incur costs due to thxs
reinterpretation.

The remaining 400 nonferrous . .
facilities not covered in our detailed

" impact analysis were also subjected to - -~ ;

this detailed small business ownership

ERCRY

, screening. It appears that there are small .

business facilities in the primary silver
and gold refining sectors; however, this
sector is not expected to incur L

significant cost effects. Facilities in all , E
of the remaining sectors all appeartobe -

-be subject to the Regulatory Flexibxhty
Act. .. ) :
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States that submit official apphcatlons :
- for final authorization less than 12
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" VILI. Effect on State Authorizations

This proposal, if promulgated, will not
be automatically effective in authorized
States since the requirements will not be
imposed pursuant to the Hazardous and .

Solid Waste Amendments of 1984. Thus, -

this reinterpretation will be applicable . .
only in those few States that do not
have interim or final authorization to..
operate their own hazardous waste
programs in lieu of the Federal program. -
In authorized States, the remterpretation '
will not be .applicable until the State
revises its program to adopt equtva]ent
requirements under State law. ' | -

- 40 CFR 261.21(e){2) requires States

" that have final authorization to revise"

their programs 1o adopt equivalent
standards within a year of promulgation
of these standards if only regulatory -
changes are necessary, or within two
years of promulgation if statutory

. changes are necessary. These deadlines
- - can be extended in exceptional cases

(40 CFR 271.21(e)(3)). Once EPA. B
approves the revision, the State = -
requirements become Subtitle C RCRA

months after promulgation of this-. | -
reinterpretation may be approved
without including an equivalent ~
provision in the application. However,
once authorized, a State must revise its -
program to include an equivalent '
provision within the time period °
discussed above. The process and ,
schedule for revision of State programs
is described in amendments to 40 CFR
271.21 published on May 22, 1984 (See
49 FR 21678)

. VIII. Compliance With Executive Order
m91 -

Sections 2 and 3 of Execuhve Order
12291 (46 FR 13193; February 9, 1881) -
require that a regulatory agency.- -

- detemine whether a new regulation wﬂl
.- -.be “major” and, if so, thata Regrxlawry
. Impact Analysis be conducted. A'major

rule is defined as a regulahon wluch ts
likely to result in:
(1) An annual effect on the economy

- of $100 million or more;

(2) A major increase in costs or prices
for consumers, individual industries, -
Federal, State, and local government
agencies, or geographic regions; or

{3) Significant adverse effects on -

.competition, employment, investment.

productlivity, innovation, or on the
ability of United States-based

U Y

* Solid Waste Docket, Room SZlZ.

enterprises to compete with foreign-

. based enterprises in domestic or export -

~

markets.
Today's proposal will have none of
the above effects. Therefore, the Agency
is not conducting a Regulatory Impact
Analysis. The proposal has been-
‘submitted to the Office of Management
-and Budget (OMB) for review as
‘required by Section 6 of Executive Order
12291. Any comments from OMB to EPA
¥nd any response to those comments are
-available for viewing at the Ofﬁce of

USEP.A. 401 M Street, SW.,

Washtngton. DC 20460.

IX. Paperwork Reducuon Act

The information collection
requirements in this proposed rule have
been submitted for approval to the

. Office of Management and Budget - .

(OMB]) under the Paperwork Reduction
Act of 1980, 44 U.S.C. 3501 et segq.
Submit comments on these requtrementa
to the Office of Information and - :

- Regulatory Affairs; OMB; 726 ]ackson .
- Place, NW.; Washington, DC 20503 .

marked “Attention: Desk Officer for

" EPA.” The final rule will réspond to anj'
.. OMB or public comments on the
_ lnformation collectxon requirements -

oy X Ust of Subjacts in 40 CFR Part 281

Hazardous waste, Waste treatment
and disposal, Recycling, Reporting and

- ‘recordkeeping requirements.

_ Dated: September 27, 1685.

PART 261—IDENTIFICATION AND
 LISTING OF HAZARDOUS WASTES

For the reasons set out in the
preamble, it is proposed to amend 40
CFR Part 261 as follows:

.. 1.The authority citation for Part 261

continues to read as follows:

T Authority: Sections 1006, 2002(a}, 3001, end." .

3002 of the Solid Waste Disposal Act, as’
“amended by the Resource Conservation and

.. Recovery Act of 1976, as amended (42 U.S. C.
- 6905, 6912(a), 6921, and 8922). .

2. Section 2614, paragraph (b)(7] is
revised as follows:

# 261.4 Exclusions. .

* * L] * *

(b)‘ .0

(7) Sohd waste from the extractron.
bencficiation and processing of ores and
minerals (including coal), including
phosphate rock and overburden from the -
. mining of uranium ore. For purposes of
‘this paragraph, solid waste from the”

‘processing of ores and mineralsonly < :

“includes muds from facilities refining

- bauxite, phosphogypsum from . oo
phosphonc acid plants, and slag from

. primary metal smelters and phosphomaa ,
reduction facilities. o

"3 .ln § 261.32, add after entrieo for SN

- “Iron and steel” and before entries for .

Lee M. Thomas, “Secondary lead,” the following waste -
Admlmstmtar - slreams: .
) !26'.32 Hmrdooqwutofromspedthd - J
ooumo. ‘- _ R I
industry and EPA . Hazardous waste . o
- K04 - Acid plant blowd MIWWMNMde m ;
. X d #rom primery copper production, . N
Primary oot - . - :
K065, - . Surface impoundm mmnmwmm m
: .- mmwﬁwyludmﬂng
: KOOO...................... ..... mm of proc and/or scid plsnt blowdown from (1)
primary Dinc production. - - i
Prbmym * . ;
A mmm_..&uummwwymm A m:
Feyroatioys: . . ¢
K080 Emissi oovmoldvnovdvdqom.vw iicon product m
" KO Emission control dust or sluge from fer products m

B - Py
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. 4.1n Appendix VII—Basis for Listing "
Hazardous Waste, add the following in :

the appropriate alphabetical and

numerical sequence: * -

App_endlx_Vll-—Basns for Listing
_.Hazardous Waste

" EPA hazardous waste number

K065,

W ¥
K068 \:

K090

K091

_|FR Doc. 85-23622 Filed 10—1-85 8:45 am]
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
[SWH-FRL 1675-1)

Identification and Listing of Hazardous
Waste

AGENCY: Environmental Protection
Agency.

ACTION: Interim final amendment to rule
with request for comments.

SUMMARY: This regulation amends the
hazardous waste regulations (40 CFR

§ 261.4(b}) to exclude from regulation
under Subtitle C of the Resource
Conservation and Recovery Act (1) solid
waste from the extraction, beneficiation
and processing of ores and minerals
(including coal}, including phosphate
rock and overburden from the mining of
uranium ore and {2) cement kiln dust
wastes. This action is being taken to
bring the regulation into conformance
with Section 7 of the recently enacted
Solid Waste Disposal Act Amendments
of 1980. The Agency, for the time being,
is interpreting the scope of these
exclusions broadly but is unsure that
this interpretation is consistent with the
intent of the Congress. Therefore, over
the next 90 days, it intends to carefully
examine the legislative history of the
statutory amendment and consider the
public comments being solicited by this
action. Based on this review, the
Agency, in subsequent rulemaking
action, may further narrow the exclusion
being promulgated today.

DATE: Effective Date: November 19, 1980.

Comment Date: This amendment is
promulgated as an interim final rule. The
Agency will accept comments on it .until
January 19, 1981. o

ADDRESSES: Comments on the
amendment should be sent to Docket
Clerk (Docket No. 3001), Office of Solid
Waste (WH-565), U.S. Environmental
Protection Agency. 401 M Street SW.,
Washington, D.C. 20460.

FOR FURTHER INFORMATION CONTACT:

For general information, contact Alfred

W. Lindsey, Office of Solid Waste, U.S.

Environmental Protection Agency. 401 M

Street SW., Washington, D.C. 20460,

(202) 755-9185. For information on ,

implementation, contact:

Region I, Dennis Huebner, Chief, Radiation,

" Waste Management Branch, John F.
Kennedy Building, Boston, Massachusetts
02203, (617) 223-5777

Region II, Dr. Ernest Regna, Chief, Solid
Waste Branch, 26 Federal Plaza, New York,
New York 10007, (212) 264-0504/5

Region I11, Robert L. Allen, Chief, Hazardous
Materials Branch, 6th and Walnut Streets,

Philadelphia, Pennsylvania 191086, (215)
597-0980

Region IV, james Scarbrough, Chief,
Residuals Management Branch, 345
Courtland Street NE., Atlanta, Georgia
30365, (404) 881-3016

Region V, Karl J. Klepitsch, Jr., Chief, Waste
Management Branch, 230 South Dearborn
Street, Chicago. lllinois 60604, (312) 886
6148

Region VI, R. Stan Jorgensen, Acting Chief,
Solid Waste Branch, 1201 Elm Street, First
International Building, Dallas, Texas 75270,
(214) 787-2645

Region VI, Robert L. Morby, Chief,
Hazardous Materials Branch, 324 E. 11th
Street, Kansas City, Missouri 64106, (816)
374-3307

Region VI, Lawrence P. Guzda, Chief,
Waste Management Branch, 1860 Lincoln
Street, Denver, Colorado 80203, {303) 817-
2221

Region 1X, Arnold R. Den, Chief, Hazardous
Materials Branch. 215 Fremont Street, San
Francisco, California 84105, (415) 556-4606

Region X, Kenneth D. Feigner. Chief, Waste
Management Branch, 1200 Sixth Avenue,
Seattle, Washington 98101, (206) 4421260

SUPPLEMENTARY INFORMATION:

I. Reason and Basis for Today’s
Amendments

On May 19, 1980, EPA promulgated
regulations implementing Subtitle C of
the Resource Conservation and
Recovery Act (RCRA). See 45 FR 33066~
33588. These regulations define solid
wastes and hazardous wastes and
establish requirements applicable to
generators, transporters, treaters, storers
and disposers of hazardous wastes.
These regulations also require owners
and operators of hazardous waste
treatment, storage and disposal! facilities
to obtain RCRA permits.

The definition of solid waste is
provided in § 261.2 of these regulations.
The definition of hazardous waste is
provided in § 261.3 of these regulations.
Both definitions are sufficiently broad to
include many solid wastes generated in
the extraction, beneficiation and
processing of ores and minerals,
exclusive of mining overburden returned
to the mine site (see § 261.4(b)(3).}
Specifically, eight mining and mineral
processing wastes (EPA hazardous
wasle Nos. FO13-FO15 and KO64~
KO68) were listed as hazardous wastes
in §§ 261.31 and 261.32 of the May 19
regulations (sec 45 FR 33123-33124). In
addition, other mining and mineral
processing wastes may be hazardous
wastes because they exhibit one or
more of the characteristics of hazardous
wastes in Subpart C of Part 261. By
virtue of these definitions, a number of
mining and mineral processing wastes
will be subject to the regulations on
November 19, 1980, the effective date of
the regulations.

Additionally, some cement kiln dust
waste could be hazardous waste under
the regulations, if it exhibits any of the
characteristics of hazardous waste in
Subpart C of Part 261. Thus, some
cement kiln dust waste may be subject
to the regulations on and after
November 19, 1980.

In Section 7 of the recently enacted
Solid Waste Disposal Act Amendments
of 1980 (P.L. 94-482, October 21, 1980},
the Congress amended Section 3001 of
RCRA 1o prohibit EPA from regulating
certain wastes under Subtitle C of
RCRA until after completion of certain
studies and certain rulemaking. Among
these wastes are (1) “solid waste from
the extraction, beneficiation and
processing of ores and minerals,
including phosphate rock and
overburden from the mining of uranium
ore” and (2} “cement kiln dust waste."”
Accordingly FPA is today amending its
regulations, at § 261.4, lo incorporate
this statutory change.

Several trade associations,
representing the mining and cement
industries, have asked EPA to amend its
regulations by November 19, 1980. the
effective date of these regulations, to
incorporate the 1980 amendments
concerning these wastes. In addition
these associations have sought a
clarification of the scope of the
exclusion, particularly regarding the
types of mining operations that are
excluded. The statutory exclusion of
mining wastes in Section 3001{b)(3) is
limited to “solid waste from the
extraction, beneficiation and processing
of ores and minerals.” One mining trade
association has argued that this
exclusion covers wastes from the
exploration, mining, milling, smelting
and refining of ores and minerals
(including coal.)

In the interest of providing the mining
and cement industries clear guidance on
whether they are subject to the
regulations, EPA is amending the
regulations before the November 19
date. At the same time EPA questions
whether the Section 3001(b)(3) was to be
interpreted as broadly as the trade
associations suggest. To resolve these
questions, the Agency will have to
examine carefully the legislative history
and consult with the mining and cement
industries and the public. The Agency
could not accompish this by November
19, 1980, given the extremely large
workload with which it is burdened in
developing the Phase Il regulalions, in
responding to other requests for
regulatory amendments and
interpretations, and in responding to
petitions for judicial review of the
regulations.

[ R D
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Consequently, the Agency has
decided to provide an immediate but
temporary accommodation of the
requests on this matter by promulgating
today interim final amendments to
§ 261.4(b) which provide the requested
exclusion using the language of the
statutory amendments. Until the Agency
takes further rulemaking action on this
matter, it will interpret the language of
todsy's amendments, with respect to the
mining and mineral processing waste
exclusion, to include solid waste from
the exploration, mining, milling, smelting
and refining of ores and minerals.

This exclusion does not, however,
apply to solid wastes, such as spent
solvents, pesticide wastes, and
discarded commercial chemical
products, that are not uniquely
associagled with these mining and allied
processing operations, or cement kiln
operations. Therefore, should either.
industry generate any of these non-
indigenous wastes and the waste is
identified or listed as hazardous under
Part 261 of the regulations, the waste is
hazardous and must be managed in
conformance with the Subtitle C
regulations.

I1. Intended Reconsideration of Today's
Amendments

The Agency fully intends to consider
the appropriate scope of the statutory
exclusion and may well take rulemaking
action to lessen the scope of the
exclusion being promulgated today. To
aid in this consideration, the Agency is
soliciting public comments on this
matter. In particular EPA questions
whether Congress intended to exclude
(1) wastes generated in the smelting,
refining and other processing of ores
and minerals that are further removed
from the mining and beneficiation of
such ores and minerals, (2) wasles
generated during exploration for mineral
deposits and (3) wastewater treatment
and air emission conirol sludges
generated by the mining and mineral
processing industry. EPA specifically
seeks comment on whether such wastes
should be part of the exclusion. EPA
also seeks comment on how it might
distinguish between excluded and non-
excluded solid wastes.

If EPA narrows the scope of the
exclusion being promulgated today in
future rulemaking, those who generate,
transport, sture, treal or dispose of
wastes affected by such a change will
have six months to prepare for
compliance with the regulations. This
six month delay in the effective date is
provided under authority of Section
3010(b) of RCRA.

In addition to the consideration of the
scope of the exclusion discussed above,

the Agency will be considering
regulatory amendments to implement
other provisions of Section 3001{b}(3).
Section 3001(b}{3}{B) recognizes EPA
authority to issue regulations under
Section 2002 of RCRA to place
requirements on owners and operators
of disposal sites for excluded wastes.
These requirements concern
identification and recording of
information on the location of disposal
sites as well as on the compaosition of
the wastes that are disposed. EPA also
invites public comment on how it should
formulate such requirements.

I11. Effect of Today's Amendments

Today's amendments relieve persons
who generate or manage hazardous
wastes produced in, and unique to, the
exploration, mining, milling, smelting or
refining of ores or minerals and persons
who generate or manage a cement kiln
dust waste from having to comply with
EPA's regulations under Subtitle C of
RCRA with respect to these wastes.
Owners and operators of existing
treatment, storage and disposal facilities
do not have to submit a Part A, RCRA
permit application by November 19,
1980, or comply with the interim status
standards of Part 285 after November 19,
1980, with respect to such wastes. Also,
owners and operators of new facilitics
for the treatment, storage or disposal of
the subject wastes will not have to
apply for and obtain a RCRA permit
before constructing or operating such

acilities.

Today's action does not relieve
persons who generate or manage those
wastes herein discussed from
compliance with other Federal and State
regulations including State regulations
designed to implement Subtitle D of
RCRA and State regulations being
implemented in lieu of the Federal
Subtitle C regulations where the State
has interim or full authorization under
Section 3006 of RCRA.

1V. Relationship to Final Listing of
Certain Hazardous Waste in §§ 261.31
and 261.32

On November 12, 1980, in a separate
rulemaking action (see 45 FR 74884), the
Agency has finalized the list of most of
the hazardous wastes listed in §§ 261.31
and 261.32. Included in this action was
finalization of seven of the mining and
mineral processing wastes mentioned
above (EPA hazardous waste nos. F014-
15 and K064-68). One of the wastes
previously mentioned (F013) was
deleted from the list of hazardous waste
(§ 261.31) in that separate action.
Because of the Agency’s uncertainty
with respect to the scope of the
stalutory amendments, as discussed

above, it has gone ahead with the
finalization of the aforementioned listed
wastes. Notwithstanding, the effect of
today’s action is to suspend those final
listings of hazardous wastes, unless and
until the Agency reduces the scope of
today's exclusion in subsequent
rulemaking action.

V. Coal Mining Waste

The Solid Waste Disposal Act
Amendments of 1980 also included
special provisions {Sections 1006{c) and
3005(f)) designed to coordinate
regulation of coal mining waste with the
requirements of the Surface Mining
Control and Reclamation Act, 30 U.S.C.
§ 1201 et seq. EPA believes that these
provisions present problems of legal
interpretation which cannot be resolved
by November 19, 1980. The Agency may
seek public comment on its
interpretation of those provisions in
later rulemaking actions. This interim
final rule does not attempt to interpret
the scope of Sections 1006(c) and 3005{f).
However, since coal is arguably a
“mineral or ore” under Section
3001({b)(3}, wastes from the extraction,
beneficiation and processing of coal are
excluded from RCRA Subtitle C
regulation in today's amendment to
§ 261.4(b}. Until EPA has had an
opportunity to analyze the intended
scope of the exclusion, the terms
“extraction, beneficiation and
processing” will be interpreted broadly
to include coal exploration, mining,
cleaning, classification, and other
processing activities. As with other
elements of this exclusion, EPA will be
examining this exclusion, particularly
the exclusions for classification, and
other processing activities, in more
detail later and may decide to narrow
its scope.

VL. Effective Date

Section 3010({b) of RCRA provides that
EPA's hazardous waste regulations and
revisions thereto take effect six months
after their promulgation. The purpose of
this requirement is to allow persons
handling hazardous wastes sufficient
lead time to prepare to comply with
major new regulatory requirements. The
amendments promulgated today,
however, serve to put in regulatory form
what is already stated in statute. To
establish a deferred effective date
would only serve to confuse the
regulated community. Consequently, the
Agency is establishing an immediate
effective date for this amendment.

VII. Request for Comments

The Agency invites comments on
these amendments and on the issues
discussed in this preamble and,

-
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therefore, is providing a 60-day comment
period.
Dated: November 14, 1980.
Douglas M. Costle,
Administrator.

Title 40 of the Code of Federal
Regulations is amended by adding the
following paragraphs to § 261.4({b):

§261.4 {Amended)
(b) - ] 1

(6) Solid waste from the extraction,
beneficiation and processing of ores and
mincrals {including coal), including
phosphate rock and overburden from the
mining of uranium ore.

(7) Cement kiln dust waste.

These amendments are issued under
the authority of Sections 1006, 2002(a)
and 3001 of the Solid Waste Disposal
Act, as amended by the Resource
Conservation and Recovery Act of 1976
(RCRA), as amended, 42 U.S.C. 6905,
6912(a) and 6921.

{FR Doc. 80-36129 Filed 11-18-80; 8:45 am]
BILLING CODE 6560-30-M

40 CFR Parts 261 and 262

[SWH-FRL 1675-3)

Hazardous Waste Management
System: Identification and Listing of
Hazardous Waste Standards for
Generators of Hazardous Waste

AGENCY: Environmental Protection
Agency.

ACTION: Interim final rules and request
for comments.

SUMMARY: In regulations promulgated in
May, 1980, establishing a federal
program for the management of
hazardous wastes, EPA excluded from
full regulation persons handling
hazardous wastes generated in small
quantities (40 CFR 261.5, 45 FR 33068,
33120 (May 19, 1980)). This amendment
clarifies the operation of the special
requirements for hazardous waste
generated by small quantity generators.
Part 262 of the regulations has also been
amended to ensure that these gencrators
determine whether their wastes are
hazardous.

pATE: Effective Date: November 19, 1980.

Comment Date: EPA will accept
public comments on this regulation until
January 19, 1981.

ADDRESSES: Comments on this
regulation should be sent to the Docket
Clerk [Docket Number 3001], Office of
Solid Waste (WH-562), U.S.
Environmenta! Protection Agency. 401 M
Street, S.W., Washington, D.C. 20460.

The public docket for this regulation is
located in Room 2711, U.S.
Environmental Protection Agency. 401 M
Street, S.W., Washington, D.C. and is
available for viewing from9a.m. to 4
p.m. Monday through Friday, excluding
holidays. Among other items, the docket
contains the background document for
this regulation which has been revised
to accommodate these amendments.

FOR FURTHER INFORMATION CONTACT:
Robert Holloway, Office of Solid Waste.
U.S. Environmental Protection Agency,
401 M Street. S.W., Washington, D.C.
20460, (202) 755~9200.

SUPPLEMENTARY INFORMATION:

1. Introduction

Pursuant to Subtitle C of the Resource
Conservation and Recovery Act of 1976,
as amended ("RCRA"), 42 U.S.C. § 6901
et seq.. EPA recently promulgated
regulations establishing a
comprehensive regulatory program for
the management and control of
hazardous wastes (45 FR 33066 [May 19,
1980)). The regulations, among other
things. identify the characteristics of
hazardous wastes, list particular wastes
as hazardous. and establish standards
for generators and transporters of
hazardous waste and owners and
operators of hazardous waste
management facilities.

The regulations also define special
requirements for hazardous waste
generated by generators who produce
less than 1,000 kilograms of hazardous
waste during a calendar month. (See 40
CFR 261.5, 45 FR 33120). Hazardous
waste generated by a small quantity
generator is generally excluded from full
regulation provided the generaltor stores,
treats, or disposes of his hazardous
waste in facilities specified as
acceptable or ensures tha! his
hazardous waste is delivered to such
facilities. However, if a small quantity
generator generates or accumulates
acutely hazardous waste in quantities
greater than specified, or if he
accumulates more than a total of 1,000
kilograms of hazardous waste at any
time, all quantities of hazardous wastes
for which an exclusion level is exceeded
are fully regulated.

Since the publication of the regulation,

members of the regulated community
have raised a number of questions
concerning the operation of the small
quantity exclusion. EPA has been
persuaded that, in certain respects. the
regulation is ambiguous and does not
clearly address certain situations. In
addition, the regulation contains certain
technical errors which would cause the
exclusion lo operate in a manner not
intended by the Agency or contrary to

the manner explained in the preamble to
the regulation and the supporting
materials. This amendment to the
regulation is intended to clarify the
original regulation and to correct the
errors contained in it

The revisions to the small quantity
generator exclusion principally concern
five aspects of the regulation: the
determination of who is a small quantity
generator; the requirements applicable
to hazardous waste accumulated on-site:
the requirements applicable to acutely
hazardous wastes: the conditions
applicable to wastes excluded from full
regulation; and the requirements
applicable to mixtures. The changes to
the regulation are described in this
preamble. The underlying rationale and
basis for § 261.5 remain unchanged and
are set forth in the preamble to the May
regulation. (See 45 FR at 33102-33105.)

- The background document supporting
the requirements for small quantity
generators has been revised to explain
in greater detail the aperation of § 261.5.
In addition to describing the changes
made by today's amendments, the
background document provides )
guidance on the operation of regulations
applicable to the small quantity
generator.

it should be noted that the Agency has
received a petition from the National

Solid Waste Management Association
("NSWMA") which requests the Agency
to make substantive revisions to § 261.5.
EPA has noticed and requested
comments on the petition. (45 68409
{October 15, 1980).) The amendment to
§ 261.5 published today does not
constitute the Agency's response to the
NSWMA petition. EPA’s action with ]
regard to that petition will be the subject
to further notice and/or rulemaking.

II. Amendments to the Regulation

A. Determination of Small Quantity
Generator Status.

Section 261.5(a) of the May regulation
set forth the general test for determining
who may qualify as a small quantity
generator:

* * *if a person generates, in a calendar
month, a total of less than 1.000 kilograms of
hazardous wastes, those wastes are not
subject to regulation * * °.

Since publication of the regulation,
persons have raised two questions basic
to the operation of this section: (a}
should the section be keyed to
generators rather than persons; and (b)
what wastes should be counted in
determining the amount of waste
generated in a calendar month? The
regulation has been revised to resoive
both of these questions.




